
CUMBRIA PENSIONS COMMITTEE

Meeting date: 18th December 2020

From: Julie Crellin - Director of Finance (Section 151 
Officer)

PUBLIC SECTOR EXIT PAYMENT CAP AND THE REFORM OF 
LOCAL GOVERNMENT EXIT PAY

1.0 EXECUTIVE SUMMARY

1.1 On 4th November 2020, The Restriction of Public Sector Exit Payments 
Regulations 2020 came into effect placing a cap on the amount that 
public sector employers can pay for employees leaving employment 
(including through redundancy or business efficiency) to £95,000. 

1.2 Unfortunately, the new regulations (hereafter “the Exit Payment Cap 
legislation”) are not fully compatible with the current LGPS regulations. 

1.3 The incompatibility arises because, whilst the Exit Payment Cap 
legislation requires that the total amount payable in respect of an 
exiting individual (including pension strain) does not exceed £95,000, 
the current LGPS regulations require that scheme members aged 55 
and over and leaving their organisation by means of redundancy or 
business efficiency, must receive an unreduced pension. The cost to 
the employer of the employee leaving with an unreduced pension 
(known as pension strain) could result in the exit payment amount 
exceeding the £95,000 cap.

1.4 The Ministry for Housing, Communities and Local Government 
(MHCLG) is currently consulting on changes to the LGPS regulations 
to ensure compatibility with the Exit Payment Cap legislation. The 
consultation also includes proposals to make further limitations to 
redundancy payments in local government. The amended regulations 
are expected to come into effect towards the end of January 2021. 

1.5 This report provides details of:
 the Exit Payment Cap legislation;
 arrangements within the Fund to manage any cases arising due 

to the incompatible legislation; and 



 proposed amendments to LGPS Regulations to comply with the 
Exit Payment Cap legislation and further reform exit payments.

2.0 STRATEGIC PLANNING AND EQUALITY IMPLICATIONS

2.1 The Council’s vision is to be “A Council that works with residents, 
businesses, communities and other organisations to deliver the best 
services possible within the available resources”. As part of the 
approach to delivering this vision the Council aims to “Put customers 
at the heart of everything we do”.

2.2 An Equality Impact Assessment was undertaken as part of the 
Government’s consultation on Exit Payment Cap and the LGPS Exit 
Reforms.

3.0 RECOMMENDATION

It is recommended that Members:

3.1 Note the implications for the LGPS of the Exit Payment Cap legislation 
and proposed amendments to LGPS Regulations to reform exit pay.

3.2 Note the transitional arrangements agreed for Cumbria LGPS scheme 
members where exit payments exceed £95,000 until such time as 
amendments to LGPS Regulations come into effect.

3.3 Note the amendment to the method for calculating the pension strain 
cost for employers affected by the Exit Payment Cap legislation.

4.0 BACKGROUND

Exit Payment Cap Legislation

4.1 In 2015 the government first announced plans to introduce a cap on exit 
payments in the public sector. The cap applies to the total amount payable 
when someone exits and so applies to the total of severance payments, any 
pension strain cost and notice payments in excess of three months. The cap, 
set at £95,000, was legislated for in the Enterprise Act 2016, which amends 
the Small Business, Enterprise and Employment Act 2015, but required 
secondary legislation to be introduced.

4.2 On 10th April 2019, HM Treasury launched a consultation on draft 
regulations, Directions and guidance to implement the exit cap. On 21st July 
2020, HM Treasury published the government’s response to the 
consultation and laid the implementing regulations in Parliament. These 
were approved by the House of Commons on 30 September and came into 
effect on 4th November 2020.

4.3 This legislation only affects public sector employers and, for the Cumbria 
LGPS, that includes:



 Cumbria County Council;

 District Councils;

 Town and Parish Councils;

 Police Commissioner and Cumbria Constabulary;

 Lake District National Park Authority; and

 Academies and Multi-Academy Trusts.

4.4 Other employers, primarily admitted bodies to the Fund, are not affected by 
the exit payment cap legislation.

4.5 The Exit Payment Cap legislation permits the £95,000 cap to be waived for a 
small number of exemptions. Mandatary discretions should be applied for 
cases of, and for cases associated with, whistleblowing and employment 
tribunals.

4.6 Discretionary waivers to the cap may be applied in cases of:

 undue hardship; 

 where workforce reform could be inhibited; and

 where a delay has occurred which was not attributable to the 
employee (and otherwise the employee would have left their 
employment before the legislation came into effect).

4.7 To implement these discretions, approval must be given by each of the 
following:

 the employer (for Cumbria County Council this would be full Council 
decision);

 MHCLG Accounting Officer (Permanent Secretary);

 MHCLG Minister; and

 HM Treasury.

4.8 Local Pensions Partnership Administration (LPPA) have calculated that 
approximately 16% of staff who left their local authority employment in 
2019/20 through redundancy or business efficiency would have exceeded 
the £95,000 cap if the legislation was in effect at that time.

Consistency with Current LGPS Regulations

4.9 When a member of the LGPS (aged 55 or over) leaves their employment 
through redundancy or on the basis of business efficiency, the employee is 
entitled to statutory redundancy pay and discretionary redundancy (subject 
to the terms agreed by the employer). In addition, the employee also 
qualifies to immediately receive an unreduced pension. There is a cost to the 



Pension Fund for the member accessing an unreduced pension and the 
employer pays a “pension strain” to compensate the Fund for this. 

4.10 There is no scope within the LGPS regulations to pay a reduced pension to 
limit the exit payments made by an employer to £95,000. This has led to 
Administering Authorities being unclear as to which legislation to follow after 
the new Exit Payment Cap legislation cap came into effect on 4th November.

4.11 Until the LGPS regulations are amended Administering Authorities have had 
to consider how they will interpret the incompatible legislation for affected 
scheme members where exit payments exceed £95,000.

4.12 This is because, until the LGPS regulations are amended, any course of 
action for affected scheme members will result in the breach of a regulation. 
This cannot be avoided. The question therefore is which regulation to 
breach:

 The LGPS regulation requiring that the individual be given an 
unreduced pension, or

 The Exit cap regulation requiring that no exit payment may exceed 
£95,000.

4.13 On 28th October, Luke Hall MP - Minister for Regional Growth and Local 
Government sent a letter to LGPS administering authorities setting out 
MHCLG’s view that the Exit Pay Regulations effectively curtailed the use of 
LGPS Regulations to pay an immediate unreduced pension when the cap is 
breached. This noted that “The Government’s view is that LGPS members 
[affected by the Exit Payment Cap] should be able to elect to receive an 
immediate but fully reduced pension or, if they do not so elect, a deferred 
pension plus a lump sum equal to the capped strain cost.”

4.14 To assist Administering Authorities, the Scheme Advisory Board (SAB) 
sought legal counsel in terms of how to interpret the incompatible legislation. 
The SAB subsequently issued commentary on the legal advice1 which stated 
that, in their opinion “the course of action presenting the least risk to both 
LGPS administering authorities and scheme employers is for the:

 LGPS administering authority to offer the member the opportunity to 
take a deferred benefit under LGPS regulation 6 or a fully actuarially 
reduced pension under LGPS regulation 30(5)

 Scheme employer to delay the payment of a cash alternative under 
regulation 8 of the Exit Cap Regulations”

4.15 This commentary from the SAB is in line with the position taken by the 
MHCLG.

4.15.1 In light of the MHCLG view and the SAB opinion, on 20th November the 
Director of Finance (Section 151 Officer) in consultation with the Chair of the 
Pensions Committee agreed to instruct Local Pensions Partnership – 
Administration that affected employees leaving the Fund with exit payments 

1 https://www.lgpsboard.org/index.php/structure-reform/public-sector-exit-payments 

https://www.lgpsboard.org/index.php/structure-reform/public-sector-exit-payments


calculated as being over £95,000 should be offered the opportunity to take 
either a deferred benefit under LGPS regulation 6 or a fully actuarially 
reduced pension under LGPS regulation 30(5). This position would be 
effective until such time as the LGPS Regulations are amended to 
appropriately allow for the £95,000 cap legislation.

4.16 Officers discussed this approach with five other LGPS Funds. All other 
Funds were proposing to take the approach suggested by the MHCLG and 
the SAB. The Director of Finance (S151 Officer) took this approach as:

 the Fund’s external legal advisor, Eversheds Sutherland agreed this to 
be a reasonable approach;

 not doing so would lead to the Fund being an outlier within the LGPS; 
and

 if subsequent legal were taken against the Fund by following MHCLG 
and SAB guidance, it would be expected that the SAB would support the 
Fund with this.

4.17 To mitigate the risk to the Fund and scheme employers, officers have 
analysed the records of all scheme members who are currently in the 
process of transferring from active membership to retirement to determine if 
they meet the criteria that are applicable to the Exit Payment Cap. In 
addition to this, the Fund has written to key employer contacts (HR 
managers and Directors of Finance) to raise awareness of the matter and 
invite employers to contact the Fund if they have any plans for releasing staff 
in the next few weeks. 

4.18 To date, two employers have been identified as being in the process of 
making LGPS scheme members redundant. Both employers have taken 
action to ensure that relevant employees left their employment before the 
Exit Payment Cap came into effect on 4th November. The Fund is not aware 
of any other employer who is in the process of exiting employees through 
either redundancy or on the grounds of efficiency. 

Proposed Amendments to LGPS Regulations 

4.19 In September 2020, the MHCLG launched a consultation on amendments to 
LGPS regulations to reform exit payments. The consultation on the 
proposals closed on 9th November and a copy of the Fund’s response to this 
consultation was issued to Members of the Pensions Committee prior to its 
submission. A separate consultation on the legal text of the revised 
Regulations concludes on 18th December and it is expected that new 
regulations will be in place early in 2021. 

4.20 The proposed Regulations ensures consistency with the Exit Payment Cap 
legislation by ensuring at exit payments cannot exceed £95,000. In addition, 
the proposed Regulations makes further exit payment reforms such that 
employees aged over 55 and exiting from a public sector employer may 
receive either:

 Statutory Redundancy Pay (SRP) and a pension reduced by the 
amount of the SRP (subject to the value not exceeding £95,000); or 



 the employee gives up their SRP in exchange for an unreduced LGPS 
pension (subject to the value not exceeding £95,000); or

 SRP and any discretionary compensation offered by the employer 
(with a maximum combined limit of £95,000). In this instance the 
pension is deferred to be payable in full at State Pension Age or the 
employee may access this subject to the usual actuarial deductions.

4.21 Alternatively, if the value of the exit strain exceeds £95,000 the employee 
may opt to receive their SRP and have immediate access to a reduced 
pension such that the cost of the pension strain is £95,000 less the cost of 
SRP. The employee may elect not to receive their SRP and instead access 
a pension based on a pension strain cost of £95,000. 

4.22 A summary of the options available to in-scope employees is set out in the 
table below.

LGPS Pension Strain is under £95,000 LGPS Pension Strain is over £95,000

 Employee receives SRP and a LGPS 
pension reduced by the value of the 
SRP; OR

 Employee gives up their SRP and 
receives an unreduced LGPS pension; 
OR

 Employee receives SRP & Discretionary 
Compensation but no pension strain is 
paid. The employee could either defer 
their pension or take their reduced 
pension based on standard factors to 
reflect the early repayment date.

 In the rare cases where Discretionary 
Compensation is greater than the cost of 
pension strain, employees would have 
an alternative option to take an 
unreduced pension AND the balance of 
the SRP and Discretionary 
Compensation as a cash payment.

 Employee receives SRP and a reduced 
LGPS pension based on a strain cost of 
£95,000 less the value of the SRP. No 
Discretionary Compensation is received; 
OR

 Employee gives up their SRP and 
receives a pension based on a strain 
cost of £95,000. No Discretionary 
Compensation is received; OR

 Employee gives up their SRP and use 
their own funds to lower the reduction 
applied to their LGPS benefits. No 
Discretionary Compensation is received; 
OR

 Employee receives SRP & Discretionary 
Compensation up to a maximum total 
value of £95,000 but no pension strain is 
paid. Employee could either defer their 
pension or take their reduced pension 
based on standard factors to reflect the 
early repayment date.

4.23 Under current LGPS Regulations, when an employee over the age of 55 is 
made redundant they are required to immediately take an unreduced 
pension and receive SRP and potentially Discretionary Compensation 
(depending on the conditions of the employer). As can be seen from the 
table above under the revised regulations scheme members would be given 
a number of alternative options. 

4.24 Where relevant, the Pension Fund and the employer should recommend to 
scheme members that they may wish to seek their own regulated financial 
advice to help them in making their decision. The Fund must be clear that it 
cannot provide any advice to scheme members in which option to choose.



Calculating the Pension Strain Cost

4.25 The usual approach to calculating the pension strain factors is determined 
by the Fund Actuary. However, the new draft Regulations require that the 
strain cost is determined based on Government Actuary’s Department 
(GAD) guidance which is currently in draft form pending implementation. 

4.26 Unfortunately, it is not clear at this point whether the GAD approach should 
be applied to strain calculations for employees covered by the cap with 
immediate effect or from the point at which the LGPS regulations are 
amended. Nor is it clear if this approach would need to be applied to all 
employers irrespective of whether they are impacted by the Exit Cap.  

4.27 This is a pertinent question as the two approaches result in different 
answers:

4.27.1 The factors and approach proposed by the GAD use the SCAPE rate2 as 
per the cost management process and are on a unisex basis and would 
apply to all Funds resulting in the same treatment for members affected. 
This is a national policy decision to implement the Exit Cap equitably as 
opposed to trying to consider the “true” funding cost. 

4.27.2 For the Cumbria Fund, the current factors seek to reflect the “true” funding 
cost and are therefore determined based on gender and also the longer 
term funding cost. They will typically give a strain cost higher than that 
under the GAD factors.

4.28 The difference in approach means that the choice of methodology used to 
calculate the pension strain cost may affect if an employee’s total exit 
payments exceed £95,000 or not. As such, the Fund has given consideration 
as to whether it should continue with the strain factors set by Mercer Ltd or if 
the Fund should move to the new GAD factors. 

4.29 The main consideration is whether consistency of member treatment (using 
GAD factors) or collecting a higher amount to offset the “true” funding strain 
is the most important. Given the likelihood that members will challenge 
Funds and employers in this interim period, Mercer Ltd and the Fund have 
concluded that, on balance, moving to the GAD factors in the draft guidance 
now is the most sensible approach for those employers subject to the Exit 
Cap. This will also be the position Funds have to take once the new LGPS 
Regulations and final guidance is in force.

4.30 Consequently, the Director of Finance (Section 151 Officer) in consultation 
with the Chair of the Pensions Committee has agreed that pension strain 
costs for those employers affected by the exit payment cap should be 
calculated based on the GAD factors.

4.31 It is unclear whether the proposed amendments to the LGPS regulations 
require this approach to be applied to employers not subject to the cap. On 
the basis that the proposed amendments to the regulations relate to the 
implementation and extension of the cap - which is limited to specific 
employers - it seems reasonable to conclude that the use of the GAD factors 

2 Superannuation Contributions Adjusted for Past Experience (SCAPE)



relates specifically to the cap process and should therefore only be 
applicable to employers subject to the cap. For this reason, the Director of 
Finance (Section 151 Officer) in consultation with the Chair of the Pensions 
Committee has agreed that the Fund should instruct LPPA to continue to 
calculate pension strain costs for employers not affected by the exit 
payments cap on the current factors.  

5.0 OPTIONS

5.1 Pensions Committee may either: 

 Note the information presented within this report; or
 Request further information from the Director of Finance (S151 

Officer) relating to the proposed resolution to the McCloud judgement.

6.0 RESOURCE AND VALUE FOR MONEY IMPLICATIONS

6.1 It is anticipated that the Fund will not suffer material financial detriment from 
the implementation of the transition arrangements until such time as MHCLG 
Regulations are amended. However, it should be noted that, should a case 
arise which involves legal action, then legal costs will be incurred and it is 
not yet clear whether the Fund (i.e. all employers) would bear the cost or 
whether it would fall to the Council as Administering Authority for the Fund.  

6.2 As the Council exited affected staff prior to the implementation of the Exit 
Payment Cap legislation, there is not expected to be any financial effect to 
the Council other than that noted at 6.1 above.

7.0 LEGAL IMPLICATIONS

7.1 This report is for noting only and does not have any direct legal implications.

8.0 CONCLUSION

8.1 New legislation came into effect on 4th November 2020, capping the value of 
exit payments for employees leaving the public sector to £95,000. This 
legislation is not consistent with current LGPS Regulations.

8.2 MHCLG and the SAB have provided their views as to how Administering 
Authorities should treat any scheme members who are affected by this 
inconsistent legislation. Following legal advice received by the Fund, the 
Section 151 Officer, in consultation with the Chair of the Pension Committee 
have agreed to follow this approach.

8.3 The MHCLG have consulted on amendments to LGPS Regulations that will 
ensure the LGPS conforms to the Exit Payment Cap legislation and 
proposed further reforms to exit payments within the LGPS. 



Julie Crellin
Director of Finance 

18th December 2020

APPENDICES

Appendix 1 – MHCLG Consultation - Reforming Local Government Exit Pay – 
A Consultation on the reform of exit payments in local 
government.

Electoral Division(s): All

Executive Decision No

Key Decision No

If a Key Decision, is the proposal published in the current Forward Plan? N/A

Is the decision exempt from call-in on grounds of urgency? No

N/AIf exempt from call-in, has the agreement of the Chair of the relevant 
Overview and Scrutiny Committee been sought or obtained?

NoHas this matter been considered by Overview and Scrutiny?
If so, give details below.

N/AHas an environmental or sustainability impact assessment been 
undertaken?

NoHas an equality impact assessment been undertaken?

N.B. If an executive decision is made, then a decision cannot be implemented until the 
expiry of the eighth working day after the date of the meeting – unless the decision is 
urgent and exempt from call-in and necessary approvals have been obtained.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions.
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